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October 11, 2022 

 

Blue Ribbon Commission on the Future of the Bar Exam 

C/0 

Devan.McFarland@calbar.ca.gov 

 

Re:   Lawyers For Fair Reciprocal Admission Public Comment for 

October 13, 2022 Hearing Suggesting the BRC Should Recommend 

Admission on Motion For Out-of-State Attorneys With Three Years of 

Experience and Exhibit In Support  

 

To The Commission: 

 This BRC is the decision maker, subject of course to review by the Board of 

Trustees and the California Supreme Court.  California Chief Justice Patricia 

Guerrero, before she was appointed to the Supreme Court, served as the BRC Chair. 

The addition of two other Gov. Newsom appointed Supreme Court justices also 

fundamentally changes the status quo.  

 More particularly, the Honorable Glen Reiser has stated on the record multiple 

times, at past BRC public hearings, that it should recommend the adoption of 

admission on motion for experienced sister-state attorneys.  His Honor has further 

explained that in his judicial experience, with numerous pro hac vice attorneys that 

“every one of them” was as competent and trustworthy as California licensed 

attorneys. This judgment has also been recorded by the American Bar Association, 

the National Conference of  Bar Examiners, the Uniform Bar Exam Commission.  

The Association of Professional Responsibility Lawyers has recommended the 

removal of geographic barriers. At last count, 42 states have adopted reciprocal 

admission on motion for out-of-state licensed attorneys and 41 states have adopted 

the Uniform Bar Exam.  The norm is reciprocity. 

 Presently, California is an outlier in not having adopted reciprocal licensing. 

Multiple learned sister-state professionals in California obtain reciprocal licensing. 

In 2019, more than 16,000 lawyers were reciprocally admitted in a second state. 

Every one of them is categorically disqualified in California. In light of the “Justice 

Gap,” and the purpose of this BRC Commission to reduce that Justice Gap, the 

question arises —are California consumers being protected? Or, are California 

lawyers obtaining competition protection by the State’s failure to provide reciprocal 

licensing?  
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 One empirical way of answering that question is a resort to statistics. In any 

population distribution, statistics informs the result will be a bell-shaped curve. That 

is, two-thirds of the population will be within one standard deviation from the mean, 

95% will be included within the second standard deviation, and two percent will be 

at the top and bottom. This bell-shaped curve also applies to California licensed 

attorneys, doctors, engineers, etc. Yet, on average 16,000 lawyers are presumed 

competent for reciprocal licensing in another state: And every one of them is 

presumed categorically unqualified in California. Everyone knows that lawyers learn 

how to practice law by practicing law. The present exclusionary policy is 

scientifically untenable.  

 The undersigned has virtually attended every BRC hearing, except one, and 

he has never seen any BRC member rebut His Honor’s judgment, or the judgment 

of the ABA,  the Uniform Bar Exam Commission, common statistical principles, or 

the over forty state Supreme Courts that have adopted reciprocal licensing.  Perhaps, 

this reciprocity question will be explored in depth at the BRC hearing on October 

13, 2022?  

 As such, the BRC is further requested to take notice the undersigned is the 

founder of Lawyers For Fair Reciprocal Admission and counsel of record in two 

pending lawsuits filed in United States District Courts.  A copy of the most recently 

filed Lawyers For Fair Reciprocal Admission vs. United States is attached.  

 Lawyers For Fair Reciprocal Admission maintain the United States District 

Court local Rules that limit general bar admission privileges to forum state licensed 

lawyers and do not provide general admission privileges to all licensed lawyers 

exceed local-rule making discretion and are facially unconstitutional.  Plaintiffs aver 

ten causes of action. They rely on six recent Supreme Court decisions they allege 

are directly on point.    

 Lawyers For Fair Reciprocal Admission in their factual allegations further 

aver that the entire concept that experienced lawyers should be required to take a 

second bar exam to prove they have entry-level competence and that they are not a 

threat to the public is a 21st Century witch-hunt. This antiquated protocol trespasses 

federal testing Standards in the same way as the 17th Century licensing of printing 

presses. These Standards include testing validity, reliability, and fairness. See, for 

example, Complaint allegations ¶¶ 87-107 alleging the California bar exam for 

already licensed attorneys fails testing Standards.  
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 Validity has to do with whether the test measures what it is supposed to 

measure. Expert opinion is relevant to answering the validity question. The ABA, 

NCBE, and UBE are nationally recognized testing experts. They have concluded 

licensed lawyers do not need to reinvent the wheel.  Testing experts, including the 

California State Bar’s testing expert, have uniformly concluded that 100% subjective 

tests should never be used in isolation for high-stakes licensing test. The California 

bar for experienced attorneys is a 100% subjective test. It thus fails the validity 

standard.  

 Reliability has to do with grading consistency. In any subjective test there  is 

going to be measurement error. The graders are not going to agree with each other. 

Testing experts conclude subjective tests should have grader correlation coefficient 

of around .85.  The California bar exam for experience attorneys has a correlation 

coefficient less than .5.  In other words,  flipping a coin would be more a  reliable 

mechanism. If one went to a doctor for an AIDS or  COVID19 test, and the results 

were 50-50, maybe positive and maybe negative, the test results would not be 

reliable.  The California bar for experienced attorneys fails the reliability standard. 

 Fairness has to do with whether the test should be used on a specific 

population because of disparate results.  Dr. Merritt and others have opined expertise 

should be judged by practice. That there is a direct correlation between failing the 

exam while concurrently engaged in working for a living.  The ABA, NCBE, and 

UBE have concluded that it is not fair to require an already licensed attorney to take 

time off from practice and prove they have entry level experience in order to protect 

the public. Prior licensure by a State Supreme Court is sufficient.     

 Dr. Montez has repeatedly stated that she was “uncomfortable” with the bar 

exam passing percentage.  That they were too low. This BRC is invited to ask Dr. 

Montez and Dr. Henderson their  opinion on this reciprocity question: Whether the 

present California bar exam for experienced attorneys is consistent with testing 

Standards?  

   In view of the foregoing, it is suggested the BRC should recommend 

admission on motion for out-of-state attorneys with three years of experience.  

 Thank  you for your consideration and attention. 

       Respectfully submitted, 
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/s/Joseph Robert Giannini1 

Joseph Robert Giannini 

Counsel for Lawyers for Fair 

Reciprocal Admission 

 
1 Not Admitted to Practice Law in California, having failed the California Bar 

Exam eight times, receiving subjective essay and performance test scores in the 

bottom ten percent every time, while receiving MBE scores in the top 25%.  


